
 February 17, 2010 
 
 
VIA ECFS 
Ms. Marlene H. Dortch 
Secretary Federal Communications Commission 
445 12th Street, SW 
Washington, D.C. 20554 
 
 

Re:   Notice of Ex Parte Presentation: Petition for Expedited Rulemaking to 
Adopt Rules Pertaining to the Provision by Regional Bell Operating 
Companies of Certain Network Elements Pursuant to 47 U.S.C. § 271 
(c)(2)(B) of the Act, WC Docket No. 09-222 

 
Dear Ms. Dortch: 

Yesterday Sarah DeYoung, Executive Director of the California Association of 
Competitive Telecommunications Companies (CALTEL) met with Bill Dever, Jennifer 
Prime, Claude Aiken, Marvin Sacks, Jay Atkinson, Ian Dillner and Al Lewis of the 
Wireline Competition Bureau to discuss the petition for expedited rulemaking filed by the 
Section 271 Coalition in the above-captioned proceeding. 

The attached document describes the specific points addressed during the 
meeting.  In addition, Ms. DeYoung provided a copy of California Public Utilities 
Commission decision D.09-02-017, a copy of which is also attached. 

Please contact me at 925-258-9079 if you have any questions regarding this letter. 

 

Sincerely, 

 
Clay Deanhardt 
Law Office of Clay Deanhardt 
Attorney for CALTEL 
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Ex Parte Presentation of the  
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February, 2010 
 
 



 
 
 
 

CALTEL member companies generally: 
 
 
 

• Serve small and medium business customers 
 

• Provide integrated broadband and voice products 
 

• Are headquartered in California and primarily or exclusively serve the 
California market 

 
• Are facilities-based, but rely on access to last-mile network facilities of AT&T 

(and to a lesser degree, Verizon-CA) 
 
 
 



 
 

251 Network Elements 
 
 

• CALTEL proposed and ultimately negotiated a settlement agreement with 
AT&T that creates a price cap mechanism for 251 UNEs 

 
• Beginning January 1, 2011 (i.e. after expiration of the AT&T/Bell South 

merger conditions), California 251 UNE rates will be adjusted annually 
based on the prior-year GDP-PI, a productivity factor of 2.25%, and upper 
and lower caps of .75% 

 
• This price cap plan expires on January 1, 2016 but can be renewed for 

additional 3-year terms 
 

• The plan was incorporated into a decision by the California PUC and 
adopted in D.09-02-017 

 
 



 
271 Network Elements 

 
 

• Although California 251 UNE rate levels will remain stable, continued access 
will be threatened by expiration of other merger conditions 

o Updates to the unimpaired wire center list 
o Forbearance petitions 
o Retirement of copper loops and feeder facilities 

 
• Section 271 imposes network element obligations on AT&T in California that 

are separate and independent from those that apply to AT&T and Verizon 
under Section 251 

 
• In the TRRO arbitration decision, the California PUC concluded that it did not 

have authority to set or enforce rules for 271 rates 
 
 
 
 



 
 

• Since that time, AT&T’s market power in California has significantly 
increased such that no rates it sets unilaterally can be assumed to be 
“market-based”, let alone just and reasonable 

 
o A white paper prepared by the California PUC Communications Division 

in December, 2008 revealed that AT&T and Verizon’s combined market 
concentration in the California residential market had increased to 65%  

 
• CALTEL supports the rules and pricing standards proposed by the Section 

271 Coalition in its Petition 
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ALJ/DOT/avs  Date of Issuance  2/23/2009 
   
 
Decision 09-02-017  February 20, 2009 
 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 

Rulemaking on the Commission’s Own Motion to 
Govern Open Access to Bottleneck Services and 
Establish a Framework for Network Architecture 
Development of Dominant Carrier Networks. 
 

 
 

Rulemaking 93-04-003 
(Filed April 7, 1993) 

Investigation on the Commission’s Own Motion 
Into Open Access and Network Architecture 
Development of Dominant Carrier Networks. 

Investigation 93-04-002 
(Filed April 7, 1993) 

(Verizon UNE Phase) 

 
 

DECISION APPROVING SETTLEMENT AGREEMENTS ADOPTING 
UNBUNDLED NETWORK ELEMENT RE-EXAMINATION PROCESS 

 
1.  Summary 

This decision approves settlement agreements between the California 

Association of Competitive Telecommunications Companies and Pacific Bell 

Telephone Company d/b/a AT&T California and Verizon California Inc. 

relating to the process for future re-examination of the rates for Unbundled 

Network Elements. 

2.  Background 

In Decision (D.) 06-03-025, we established final Unbundled Network 

Element (UNE) rates for Verizon California Inc. (Verizon).  The rates adopted in 

D.06-03-025 were subsequently modified by D.07-10-003. 

In a November 2005 motion, the California Association of Competitive 

Telecommunications Companies (CALTEL) requested that the Commission 
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allow for consideration of a price cap process for future modification of Verizon’s 

UNE rates in the next phase of this proceeding. 

In D.06-03-025, the Commission indicated that it had considered 

establishing a procedure for re-examination of Verizon’s UNE rates identical to 

the procedure used for Pacific Bell Telephone Company d/b/a AT&T California 

(AT&T), but noted that there is no dispute that cost modeling proceedings have 

expended vast resources, and industry changes make it difficult for carriers to 

litigate these proceedings.  The Commission granted CALTEL’s November 2005 

motion, stating that it would consider other options, such as CALTEL’s price cap 

proposal in the next phase of the proceeding. 

On June 27, 2006, parties filed their rate re-examination proposals.  On 

February 5, 2008, CALTEL filed a motion asking the Commission to move 

expeditiously to begin its examination of the methodology or process to be used 

for future re-examination of UNE rates.  In this decision, we grant CALTEL’s 

February 5, 2008 motion, at least in part, to move forward with a proposed 

decision as quickly as possible. 

The assigned Administrative Law Judge (ALJ) issued a Proposed Decision 

(PD) on June 25, 2008.  Following the filing of comments on the PD, the assigned 

Commissioner issued a ruling on July 30, 2008, setting a 120-day period for 

parties to negotiate an agreement on the UNE re-examination process to be used 

by the Commission.  The parties were successful in reaching agreement on the 

UNE re-examination issue, and the proposed settlement agreements and Notice 

of Settlement Conference were e-mailed to all parties to the proceeding on 

November 21, 2008.  The Settlement Conference was held on December 1, 2008, 

and the settlement agreements between CALTEL and AT&T and between 

CALTEL and Verizon were filed on December 2, 2008.  On that same date, 
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parties also filed a motion to shorten time for comments.  We deny the motion as 

moot.  We wanted to allow interested parties adequate time to comment.  

However, no comments were filed on the proposed settlement agreements. 

3.  The Settlement Agreements 

Each of these settlement agreements resolves all pending issues regarding 

the UNE re-examination process at issue in this phase of the proceeding.  

Following is a description of the terms of each of the settlement agreements. 

3.1. The Verizon Settlement Agreement1 

The Verizon UNE re-examination process provides that a “lock-out” 

process applies to UNE recurring rates set in D.06-03-025, as subsequently 

modified by D.07-10-003.  The term of the “Lock-Out” Process shall be from 

December 1, 2008 (or date of settlement) through October 1, 2014.  Verizon may 

not file a UNE rate proceeding with the Commission until the end of the term, 

and only after notice consistent with this provision.  Verizon may provide a 

statement of intent to file a UNE rate proceeding with the Commission and the 

anticipated date for such filing, no later than six months prior to such filing. 

3.2. The AT&T Settlement Agreement2 

The parties agree that the following indexing mechanism applies to 

UNE recurring rates set in D.04-09-063, as subsequently modified by D.05-05-031: 
new priceUNE= old priceUNE *(1 + index) 
where 
index = Inflationprevious year  - 2.25% 
where 
Inflationprevious year  < 3.00 and > 1.50. 

                                              
1  The CALTEL-Verizon Settlement Agreement is attached as Appendix A to this 
decision. 
2  The CALTEL-AT&T Settlement Agreement is attached as Appendix B to this decision. 
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Inflation is defined as the prior calendar year’s calculated percent 

change in the Gross Domestic Product Price Index published in the current year’s 

August edition of the U.S. Department of Commerce’s Bureau of Economic 

Analysis Survey of Current Business as currently tabulated in Table 7 Line 45 of: 

http://www.bea.gov/newsreleases/national/gdp/2008/xls/gdp308a.xls 

The index will be calculated and included in annual advice letter filings 

modifying the UNE recurring rates in interconnection agreements on 

October 1 of each year beginning October 1, 2010.  New rates noticed in each 

such advice letter will become effective January 1 of the year following the 

October 1 advice letter filing. 

The term of the Indexing Mechanism Process will be from 

October 1, 2010 through October 1, 2015 (Indexing Term).  Thereafter, the 

Indexing Mechanism Process shall continue for one or more renewal terms, each 

on a three year basis unless notice is given by either party to terminate 6 months 

in advance of the conclusion of the initial term or any renewal term.  In the event 

that AT&T seeks to terminate under this provision, in addition to the notice 

AT&T will also provide a statement of whether it intends to file a request for cost 

proceeding with the Commission and the anticipated date for such a filing.  

AT&T may not file a request for a cost proceeding with the Commission until the 

end of the initial term or renewal term and only after notice consistent with this 

provision. 

4.  Discussion of Settlement Agreements 

Pursuant to Commission Rule 12.1, Commission settlements must be 

reasonable in light of the record, consistent with the law, and in the public 

interest. 
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4.1.  Reasonableness in Light 
of the Whole Record 

The settling parties represent that all interested parties have had 

multiple opportunities over many months to brief the manner in which UNE 

rates should be reexamined.  Parties have done so, and a full record has been 

developed.  The parties assert that this is a reasonable compromise on all issues. 

We agree.  Parties have had many opportunities to present their 

positions, and the settlements presented provide a reasonable compromise.  We 

conclude that the settlements are reasonable in light of the whole record. 

4.2.  Consistent with the Law 
Each settlement agreement resolves the issue of UNE rate 

re-examination based on good faith and arms’ length negotiations.  AT&T and 

CALTEL on one hand, and Verizon and CALTEL on the other, each concur that 

their respective voluntary settlement agreements are consistent with applicable 

federal and state law and assert that each respective settlement agreement treats 

CLECs equally. 

We concur that the settlement agreements are the product of good faith 

negotiations between the parties that was ordered by the assigned 

Commissioner.  We conclude that the settlement agreements are consistent with 

the law. 

4.3.  In the Public Interest 
The parties state that the settlement agreements efficiently resolve the 

manner of updating UNE rates for the parties for the next several years, a 

contentious process that in the past has consumed significant time and resources 

on the part of the Commission and all parties.  The parties also collectively 

represent that none will, directly or indirectly, attempt to challenge the legality 

of, or seek to overturn, any Commission order incorporating the terms of either 
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voluntary settlement agreement in this proceeding.  Thus, the parties assert that 

the risks of future litigation are negligible, and conclude that, therefore, the 

settlement agreements are in the public interest. 

We concur with the parties’ assertion that the settlement agreements 

efficiently resolve the manner of updating UNE rates for the next several years.  

We are aware that not all Competitive Local Exchange Carriers (CLECs) are 

members of CALTEL, but no CLEC or other party filed in opposition to the 

settlement. 

5.  Waiver of Comment Period 

This is an uncontested matter in which the decision grants the relief 

requested.  Accordingly, pursuant to Section 311(g)(2) of the Public Utilities Code 

and Rule 14.6(c)(2) of the Commission’s Rules of Practice and Procedure, the 

otherwise applicable 30-day period for public review and comment is waived. 

6.  Assignment of Proceeding 

Michael R. Peevey is the assigned Commissioner and Dorothy Duda is the 

assigned Administrative Law Judge in this proceeding. 

Findings of Fact 

1. The settlement agreements resolve all pending issues regarding the UNE 

re-examination process at issue in this phase of the proceeding. 

2. Not all CLECs are members of CALTEL. 

3. No party filed in opposition to the proposed settlement agreements. 

4. Parties have had many opportunities to present their positions, and the 

settlements presented provide a reasonable compromise. 

5. The settlement agreements are the product of good faith negotiations 

between the parties. 
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Conclusions of Law 

1. The settlement agreements are reasonable in light of the whole record. 

2. The settlement agreements are consistent with the law. 

3. The settlement agreements are in the public interest because they resolve 

all outstanding issues and are not opposed by any party. 

4. The February 5, 2008 motion of CALTEL, asking the Commission to move 

forward with a proposed decision as quickly as possible should be granted, in 

part, as described in this decision. 

5. The December 2, 2008 joint motion for order shortening time should be 

denied as moot. 

O R D E R  
 

IT IS ORDERED that: 

1. The Joint Motion of the California Association of Competitive 

Telecommunications Companies (CALTEL), Pacific Bell Telephone Company 

d/b/a AT&T California, and Verizon California Inc. for approval of the 

settlement agreements, which are attached hereto as Appendices A and B, is 

approved. 

2. The February 5, 2008 motion of CALTEL is granted in part, as described in 

this order. 

3. The December 2, 2008 joint motion for order shortening time is denied. 

4. This decision shall also be served on the Open Access and Network 

Architecture Development service list used for Decision 99-11-050 in Rulemaking 

(R.)  93-04-003/Investigation (I.) 93-04-002 and the service list for 

Application 01-02-024. 

5. R.93-04-003 and I.93-04-002 remain open. 

This order is effective today. 
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Dated February 20, 2009, at San Francisco, California. 

MICHAEL R. PEEVEY 
                             President 

DIAN M. GRUENEICH 
JOHN A. BOHN 
RACHELLE B. CHONG 
TIMOTHY ALAN SIMON 

                                                                                      Commissioners 
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Settlement Agreement bClwccn
Verizon California Inc. ("Vcrizon") and

California Association Competitive
Telecommunications Companies ("CAL'IEI.")

SETfLEMENT AGREEMENT

This Settlement Agreement ("Settlement") is made and entered into this 1"·t day of
December 2008, by and between Vcrizon California lnc. ("Verizon") and the California
Association Competitive Telecommunications Companies ("CALTEL") on behalf of itself and
it" members. Verizon and CALTEL are each referred to individual1y herein as a "Party" and
collectively as the "Parties."

This Settlement Agreement is entered into in accordance with the Assigned
Commissioner's Ruling dated July 30, 2008. The Parties believe that this Settlement Agreement
is a reasonable compromise of their opposing positions regarding the re·examination proct:Ss at
issue in the California Public Utilities Commission's ("CPUe's") Proceeding R.93-04·003\
1.93-04~OO2. TIle Parties agree that the provisions of this Seulem<...--nt Agreement adequately
balance the interests of Verizon and CALTEL's members. The Parties aver that this Settlement
Agreement is reasonable in light of the whole record, consistent with law, and in the public
interest. The Parties agree jointly to support the provisions of the Settlement Agreement set forth
below.

RECHALS

WHEREAS, in R.93-04-003, 1.93-04·002 the Commission is considering the process for re
examining Commission-determined Unbundled Network Element ("UNE'') rates; and

WHEREAS, in R.93·04-003, J.93-04-002 the Parties have submitted their proposals for re
examining Commission-determined UNE rates; and

WHEREAS, on July 3D, 2008, an Assigned Commissioner's Ruling Setting l20-Day Negotiation
Period was issued allowing Parties to negotiate an agreement on the UNE re-examination
process to be used by the Commission; and

WHEREAS, pursuant to this Assigned Commissioner's Ruling, the Parties have engaged in
negotiation of an agreement on the UNE re-examination process to be used; and

WHEREAS, the Parties desire to settle the dispute over the UNE re-examination process 10 be
used;

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, the receipt and sufficiency ofconsideration whieh are hereby
acknowledged by each Party to the other, Verizon and CALTEL, covenant and agree as follows:

4]0620
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1. Recitals; Defined Terms

COVENANTS

Settlement Agreement between
Verizon California Inc. ("Vtrizon") and

California hlsociation Competitive
Telecommunications Companies ("CALTEL")

The foregoing Recitals are hereby incorporated into and made a part of this Agreement. UNEs
are defined as those required by 41 U.S.C 251(e)(3) as determined by the Federal
Communications Commission ("FCC").

2. UNE Re-examination Process Verizon

The Parties agree that a "lock-out" process applies to UNE recurring rates set in D.06-03-025, as
subsequently modified by D.Q1-1Q-003.

3. Term for "Lock-Ouf' Process

The Tem of this "Lock-Out" Process shall be from December I, 2008 (or date of settlement)
through October 1,2014 ("Term"). Verizon may provide a statement of intent to file a UNE
rate proceeding with the CPUC and the anticipated date for such a filing, no later than six months
prior to such filing. Verizon may not file a UNE rate proceeding with the CPUC until the end of
the Term, and only after notice consistent with this provision,

4. Further Requirements

- a. The Parties agree that this Settlement is a compromise and settlement of disputed claims
at issue regarding the appropriate and legal ONE re-examination process at issue in
R.93-04·003, 193-04-002 and that the Parties have conducted settlement negotiations in
compliance with the Assigned Commissioner's Ruling dated July 30,2008.

b. This Settlement Agreement is subject to approval by the CPUC. Nothing in this
Settlement shall be deemed as an admission or an assessment of the outcome that could
have been reached without voluntary negotiations. Further, the Parties agree that the
obligations set forth in this Settlement are without any prejudice to positions each Party
has taken, or may hereafter take, in any proceeding in another state, or in any future
proceeding at the CPUC after the ex.piration of the term of this Settlement. Commission
adoption of this settlement does not constitute approval of, or precedent regarding, any
principle or issue in R.93-04-003, 1.93-04-002, or in any future proceeding.

c. No Party shall engage in any ex parte contact with the CPUC in regard to this Settlement
Agreement unless such Party states that it is in full support of the Settlement Agreement
and each and every tenn thereof. No Party shall seek, directly or indirectly, to have the
epue modify the terms of this or any other Settlement Agreement in this phase of this
proceeding without the express consent of all other Parties.
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Verizon California Inc. ("VeriZOD") and

California Association Competitive
Teleeonununieations Companies ("CALTEL")

d. The Parties each agree, without further consideration, to execute and/or cause to be
executed, any other documents, and to take any other action as may be necessary, to
effectively consummate the subject matter of this Settlement Agreement.

e. This Settlement Agreement, shall not establish, be interpreted as establishing, or be used
by any Party to establish or to represent their relationship as any fonn of agency,
partnership or joint venture. No Party shall have any authority to bind the other or to act
as an agent for the other unless written authority, separate from this Settlement
Agreement, is provided.

f. This Settlement Agreement and all covenants set forth herein shall be binding upon and
shall inure to the benefit of the respective Parties hereto, their legal successors, heirs,
assigns, partners, representativcs, executors, administrators, parent companies, subsidiary
companies, affiliates, divisions, units, agents, attorneys, officers, directors, and
shareholders.

g. This Settlement Agreement and the provisions contained herein shall not be construed or
interpreted for or against any party hereto because that party drafted or caused its legal
representative to draft any of its provisions.

h. This Settlement Agreement shall be governed by and interpreted in accordance with the
domestic laws of the State of California.

1. nus Settlement Agreement may be executed in any number of counterparts and by
different Parties hereto in separate counterparts, with the same effect as if all Parties had
signed one and the same document. All such counterparts shall be deemed to be an
original and shall together constitute one and the same Agreement.

J. The provisions of this Settlement Agreement are not severable. If the CPUC or any court
ofcompetent jurisdiction rules that any material provision oftrus Settlement Agreement
is invalid or unenforceable, or materially modifies any material provision of this
Settlement Agreement, then this Settlement Agreement shall bc deemed rescinded and
the Parties returned to the status quo as of the date of execution of this Settlement
Agreement.

k. If the FCC or a court of competent jurisdiction substantially revises the FCC TELRIC
rules affecting UNE pricing, then any party may petition the Commission for permission
to file a UNE rate proceeding notwithstanding this Settlement Agreement. Nothing in
this Settlement Agreement shall prevent any party from opposing any such petition.

1. The Parties hereto acknowledge each has read this Settlement Agreement, that each fully
understands its rights, privileges and duties under this Settlement Agreement, and that
each enters this Agreement freely and voluntarily. Each Party further acknowledges that
it has had the opportunity to consult with an attorney of its own choosing to explain the
tenns of this Settlement Agreement and the consequences of signing it.
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Verizon California Jne. ("Vcrizon") and

California Association Competitive
Telecommunications Companies ("CALTEL")

m, The Parties each represent that they and/or their counsel have made such investigation of
the facts and law pertaining to the matter described in this Settlement Agreement as they
deem necessary and that they have not relied and do not rely upon any statement, promise
or representation by any other Party or its counsel, whether oral or written, except as
specifically set forth in this Settlement Agreement. The Parties each expressly assume
the risk of any mistake oflaw or fact made by them or their counsel.

n. Each Party is aware that it may hereafter discover claims or facts in addition to or
different from those it now knows or believes to be true with respect to the subject
regarding the appropriate UNE re-examination process at issue in R.93-04-oo3, 1.93-04
002. Nevertheless, it is the intention of the Parties to fully settle all issues related to the
UNE re-examination process for the tenn described herein, which does not now exist,
may exist, or heretofore have existed bctwcen them. In furtherance of such intention, for
the term described herein, the releases given herein shall be and remain in effect as fuJI
and complete mutual releases of all such claims, notwithstanding the discovery or
existence ofany additional or different claims Or facts relative thereto.

o. With respect to this Settlement Agreement and the releases set forth herein, the Parties
hereby expressly waive the Section 1542 of the California Civil Code, which provides
that:

A general release does not extend to claims which the l:reditor does not know or
suspect to exist in his favor at the time ofexecuting the release, which ifknown
by him must have materially affected his settlement with the debtor.

The Parties further acknowledge that this Settlement has been negotiated and agreed upon
in light of this situation and expressly waive any and all ri,gItts which they may have
under Section 1542 of the California Civil Code, or any other state or federal statute or
common law principle of similar effect.

p. The parties acknowledge that the provisions of this Settlement Agreement will be
incorporated into an order approved by the CPUC. and that such order shall be binding on
all regulated entities to the fuJI extent of the CPUC's jurisdiction over 'such entities.

q. The undersigned hereby acknowledge and covenant that they have been duly authorized
to execute this Settlement Agreement on behalf of their respective principals and that
such execution is made within the course and scope of their respective agency and/or
employment.

IN WITNESS WHEREOF, the Parties have executed this Settlement Agreement on the pages
that follow.
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Set\leJl)alt Aerecmfln\ bl::tweal
Verizoo Califomia IDe. ("'Vedzoaj_d

Califum.i. AssoeWioa Competitive
Tdtc;QlD:Gl.WI..icationll CoI;llpUiI:S ("CALTEL")

Veri:zoo california Inc.

Priolo<! Nom.; E:b..b<:- M. 14-"'<4-'"
Titl.':J.P-&~ ~(

Dot.;Ue.a...t.v I, 2008

California AS5Ociatioo Competitive
Teleocnmnuoications Companies
lCALTEL")

BY:~-' cP.~

Printed N llIne; So..r-h 1?~ '-Ie..,n",

Title: ~~-.Jc. O(rcc:...+p~

Dllte: \;;.., - \ ,2008

(END OF APPENDIX A)
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Settlement Agreement between
Pacific Bell Telephone Company d/b/a

AT&T California ("AT&T') and
Califomia Associ;lllon Competitive

Telecommunications Companies ("CALTEL'')

SETfLEMENT AGREEMENT

This Settlement Agreement ("Settlement") is made and entered into this 2nd day of
December 2008, by and between Pacific Bell Telephonc Company d/b/a AT&T California
("AT&T") and the California Association Competitive Telecommunications Companies
("CALTEL") on behalf of itself and its members. AT&T and CALTEL arc each referred to
individually herein as a "Party" and collectively as the "Parties."

This Settlement Agreement is entered into in accordance with the Assigned
Commissioner's Ruling dated July 30, 2008. The Parties believe that lhis Settlement Agreement
is a reasonable compromisc of their opposing positions regarding the re-examination process at
issue in the California Public Utilities Commission's (CPUC's) Proceeding R.93-04~003\

1.93-04-002. The Parties agree that the provisions of this Settlement Agreement adequately
balance the interests of AT&T and CALTEL's members. The Parties aver that this Settlement
Agreement is reasonable in light of the whole record, consistent with law, and in the public
interest. The Parties agree jointly to support the provisions of the Settlement Agreement set forth
below.

RECITALS

WHEREAS, in R.93-04~003, 1.93-04-002 the Commission is considering the process for re
examining Commission-determined Unbundled Network Element ("UNE") ratcs; and

WHEREAS, in R.93-04~OO3, 1.93-04-002 the Parties have submitted their proposals for re
examining Commission-determined UNE rates; and

WHEREAS, on July 30, 2008, an Assigned Commissioner's Ruling Setting 120-Day Negotiation
Period was issued allowing Parties to negotiate an agreement on the UNE re-examination
process to be uscd by the Commission; and

WHEREAS, pursuant to this Assigned Commissioner's Ruling, the Parties have engaged 10

negotiation of an agreement on the UNE re-examination process to be used; and

WHEREAS, the Parties desire to settle the dispute over the UNB re-examination process to be
used;

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, the receipt and sufficiency of consideration which arc hereby
acknowledged by each Party to the other, AT&T and CALTEL, covenant and agree as follows:

43(1620
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Senlemenl Agrccmtnl between
PaeirJC &11 Telephone Company d/b/a

AT&T California \'AT&r') and
California As5oeialion Competitive

Teltcomrmmicalions CompUlics f'CALT'EL1

COVENANTS

I. Recitals: Defined Terms

The foregoing Recitals are hereby incorporated into and made a part of this Agreement. UNEs
arc defined as those required by 47 U.S.C 251(c)(3) as determined by the Federal
Communications Commission ("FCC'').

2. UNERe-examinationProcess AT&T

The Parties agree that the following index'mg mechanism applies to UNE recurring rates set in
D.04-09-063, as subsequently modified by D.05-05-031:

new priceUNE = oldpriceUNE* (1 + index)
where
index ~ Inflation"..,.,..,.... - 2.25%
where
Inflation·, < 3.00 and> 1.50_

Inflation = The prior calendar year's calculated percent change in the Gross Domestic Product
Price Index published in the current year's August edition of the U.S. Department of
Commerce's Bureau of Economic Analysis Survey ofCurrent Business as currently tabulated in
Table 7 Line 45 of: http://www.bea.gov/newsreleaseslnationaVgdpl2008Jxlslgdp308a.xls

The index will be calculated and included in annual advice letter filings modifying the UNE
recurring rates in Interconnection Agreements on October I of each year beginning October I,
2010. New rates noticed in each such advice letter will become effective January I of the year
following the October I advice letter filing.

3. Term for Indexing Mechanism Process

The Term of this Indexing Mechanism Process shall be from October 1,2010 through October I,
2015 ("Indexing Term"). Thereafter, the Indexing Mechanism Process shall continue for one or
more Renewal Terms. each on a three year basis unless notice is given by either Party to
terminate 6 months in advance of the conclusion of the Initial Term or any Renewal Term. In
the event that AT&T seeks to terminate under this provision, in addition to the notice, AT&T
will also provide a statement of whether it intends to file a request for cost proceeding with the
CPUC and the anticipated date for such a filing. AT&T may not file a request for a cost
proceeding with the CPUC until the eod of the Initial Term or Renewal Tenn, and only after
notice consistent with this provision.
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4. Further Requirements

a. The Parties agree that this Settlement is a compromise and settlement of disputed claims
at issue regarding the appropriate and legal UNE re-examination process at issue in
R.93·04-003, J.93-04·002 and that the Parties have conducted settlement negotiations in
compliance with the Assigned Commissioner's Ruling dated July 30, 2008.

b. This Settlement Agreement is subject to approval by the CPUc. Nothing in this
Settlement shall be deemed as an admission or an assessment of the outcome that could
have been reached without voluntary negotiations. Further, the Parties agree that the
obligations set forth in this Settlement are without any prejudice to positions each Party
has taken, or may hereafter take, in any proceeding in another state, or in any future
proceeding at the CPUC after the expiration of the term of this Settlement. Commission
adoption of this settlement does not constitute approval of, or precedent regarding, any
principle or issue in R.93·04-003, 1.93-04-002, or in any future proceeding.

c. No Party shall engage in any ex parte contact with the CPUC in regard to this Settlement
Agreement unless such party states that it is in full support of the Settlement Agreement
and each and every term thereof. No Party shall seelc, directly or indirectly, to have the
CPUC modify the terms of this or any other Settlement Agreement in this phase of this
proceeding without the express consent of all other Parties.

d. The Parties each agree, without further consideration, to execute and/or cause to be
executed, any other documents, and to take any other action as may be necessary, to
effectively consummate the subject matter of this Settlement Agreement

e. This Settlement Agreement, shall not establish, be interpreted as establishing, or be used
by any Party to establish or to represent their relationship as any form of agency,
partnership or joint venture. No Party shall have any authority to bind the other or to act
as an agent for the other unless written authority, separate from this Settlement
Agreement, is provided.

f. This Settlement Agreement and all covenants set forth herein shall be binding upon and
shall inure to the benefit of the respective Parties hereto, their legal successors, heirs,
assigns, partners, representatives, executors, administrators, parent companies, subsidiary
companies, affiliates, divisions, units, agents, attorneys, officers, directors, and
shareholders.

g. This Settlement Agreement and the provisions contained herein shall not be construed or
interpreted for or against any party hereto because that party drafted or caused its legal
representative to draft any of its provisions.

h. This Settlement Agreement shall be governed by and interpreted in accordance with the
domestic laws of the State of California.
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1. This Settlement Agreement may be executed in any number of counterparts and by
different Parties hereto in separate counterparts, with the same effect as if all Parties had
signed one and the same document. All such counterparts shall be deemed to be an
original and shall together constitute one and the same Agreement.

J. The provisions of this Settlement Agreement are not severable. If the CPUC or any court
of competent jurisdiction rules that any material provision of this Settlement Agreement
is invalid or unenforceable, or materially modifies any material provision of this
Settlement Agreement, then this Settlement Agreement shall be deemed rescinded and
the Parties renuned to the status quo as of the date of execution of this Settlement
Agreement.

k. If the FCC or a court of competent jurisdiction substantially revises the FCC TELRlC
rules affecting UNE pricing, then any party may petition the Commission for pennission
to file a ONE rate proceeding notwithstanding this Settlement Agreement. Nothing in
this Settlement Agreement shall prevent any party from opposing any such petition.

I. The Parties hereto acknowledge each has read this Settlement Agreement, that each fully
understands its rights, privileges and duties under this Settlement Agreement, and that
each enters this Agreement frcely and voluntarily. Each Party further acknowledges that
it has had the opportunity to consult with an attorney of its own choosing to explain the
terms of this Settlement Agreement and the consequenccs of signing it.

m. The Parties each represent that they and/or their counsel have made such investigation of
the facts and law pertaining to the matter described in this Settlement Agreement as they
deem necessary and that they have not relied and do not rely upon any statement, promise
or representation by any other Party or its counsel, whether oral or written, except as
specifically set forth in this Settlement Agreement. The Parties each expressly assume
the risk of any mistake of law or fact made by them or their counsel.

n. Each Party is aware that it may hereafter discover claims or facts in addition to or
different from those it now knows or believes to be true with respect to tbe subject
regarding the appropriate UNE re-examination process at issue in R.93-04-003, I.93~04

002. Nevertheless, it is the intention of the Parties to fully settle all issues related to the
UNE re-examination process for the term described herein, which does not now exist,
may exist, or heretofore have existed between them. In furtherance of sueh intention, for
the term described herein, the releases given herein shall be and remain in effect as fun
and complete mutual releases of all such claims, notwithstanding the discovery or
existence of any additional or different claims or facts relative thereto.

o. With respect to this Settlement Agreement and the releases set forth herein, the Parties
hereby expressly waive the Section 1542 of the California Civil Code, which provides
that:
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A general release does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, which if known
by him must have materially affected his settlement with the debtor.

The Parties further acknowledge that this Settlement has been negotiated and agreed upon
in light of this situati.on and expressly waive any and aU rights which they may have
under Section 1542 of the California Civil Code, or any other state or federal statute or
common law principle of similar effect.

p_ The parties acknowledge that the provisions of this Settlement Agreement will be
incorporated into an order approved by the CPUC, and that such order shall be binding on
all regulated entities to the full extent of the CPUC's jurisdiction over such entities.

q. The undersigned hereby acknowledge and covenant that they have been duly authorized
to execute this Settlement Agreement on behalf of their respective principals and that
such execution is made within the course and scope of their respective agency and/or
employment.
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SeDm~A&-~

hcIIkBc1lT~~dN.

AT4T~("ATAr)~

Cal.ilImlII~ Competldte
Tc......................-C«npcie$('·CAUa.,

IN WITNESS Wll:UtlIDF. the Parties: haw executed this Settlement Agreement:oo the pages
lbatfoUow.

C.l1font!o__eo.._
TeIeeommullttatioat COIIIpaalo
l"CALTEL")

N...." $~ p., "t'..",,,,,,
(Print o<Type)

f"n:.rd~

Ttd~ aGCIJ-Tr...te Orn:.c.+or
(irirotorType)

Padlk Bell Teleplloae Com..." dIbIo
AT&T C.lilo...... by ATAT Ope...UODJ,.
IDe., its utborbed apot

s""".",, _

Name; ====~----
(PiIit or Type)

Tillc:__-c===.".... _
(Prillto<1yPe)

nate: Oc.~'="·-d'";2... :J..oO~ D!lre: _
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IN WITNESS WHEREOF, the Parties have executed this Seulemcnt Agreement on the pages
that follow.

California Association Competitive
Telecommunications Companies
("CALTEL")

Signature: _ . . _

Name:
(Print or Type)

Tille: _"",,__
(Print or"Type)

])alc: _

Pacific Bell Telephone Company d/b/a
AT&T California by AT&T Operations,
Inc., its authorized agent

Ti",J>CE~, f), II.,~ f!AoJ).!L,r i"-V LTI, ,
(Print or Typc)

Dale: __~::5-___ __

(END OF APPENDIX B)


